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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4585 of 2016
U/s 448/323/34 of I.P.C.

State

-Vs-

Sopior Rahman &
      Riyazul Islam Bepari.

                  …..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Y. A. Bepari, Advocate……...................for the accused-persons. 

Date of Evidence : - 10-07-19, 05-09-19 & 03-10-19;
Date of S.D : - 17-10-19;
Date of Argument : - 15-11-19;
Date of Judgment    : - 03-12-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 01-11-16

one  Habel  Ali  Sk. lodged  a  First  Information  Report  before  the

Officer-in-Charge  of  Golakganj Police-Station  stating  that  he  is  Head

Teacher of Kanurichar L. P. School. District Elementary Education Officer,

Dhubri, gave him an order  copy with regard to take charge of  Paschim

Lakhimari L.P. School as Head Teacher. On 27-10-16, he taking the order

copy along with him went to school to take charge as Head Teacher then,

accused-persons restrained him from said work. He informed the matter to

his authority and his authority advised him to do school duty. On 01-11-16,

in  the  morning  at  about  9  a.m.,  when  he  reached  school  then,

accused-persons suddenly came, abused him filthily and assaulted him by

hand and foot. He sustained injuries. Accused persons laid him on ground

and threatened with dire consequences. He raised hue and cry, neighbours

came and his life was saved. His authority advised him to lodge ejahar.
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2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Golakganj P.S.

registered  a  case  being  the  Golakganj P.S. case  no.1100 of  2016,  u/s

294/323/353/34 of I.P.C and launched investigation of the case. During the

period of investigation of the case, Investigating Officer visited the place of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses. On completion of investigation of the case, A.S.I. Bazlul Hoque

submitted charge-sheet of the case against above named accused persons

u/s 341/294/323/353/506 of I.P.C.

3. In pursuant to the court process, accused persons appeared before

the  Court  and  they  were  allowed  to  go  on  bail.  Copies  of  relevant

documents were furnished to accused persons.  After  having heard both

sides and considering the material on record, the particulars of offence u/s

448/323/34 of  I.P.C.  were  read  over  and  explained  to  accused-persons.

They pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined six numbers of witnesses. In

view of the evidence on record, accused were examined and recorded their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINTS FOR DETERMINATION IN THE INSTANT CASE ARE:

5. (i) Whether  the  accused  persons  on  01-11-16,  at  about  9  a.m.,   in

furtherance  of  their  common  intention,  committed  house  trespass  by

entering  into  class  room  of  school  to  commit  an  offence  and  thereby

committed an offence punishable u/s 448 of IPC?

(ii) Whether on the same date, time and place, both accused persons in

furtherance  of  their  common  intention,  voluntarily  caused  hurt  to

complainant and thereby committed an offence punishable u/s 323 of IPC?

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Habel Ali Sk., complainant of this case deposing as p.w.1 stated that

Ext.1  is  his  ejahar  lodged  and  Ext.1(1)  is  his  signature.  He  knows

accused-persons.  In  the  year  2016,  he  was  working  at  Kanurirchar  L.P.

School  as  Head  Teacher.  Thereafter,  he  was  transferred  to  Paschim

Lakhimari  L.P.  School  from that  school.  As  per  order,  he,  on  28-10-16,

joined  in  the  School  of  Pashim Lakhimari  L.P.  School  as  Head  Teacher.
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Thereafter,  on 01-11-16, in the morning at about 9.30 a.m., he went to

school. When he was going to take class in class room, accused-persons

restrained him entering inside class room but, he entered inside the class

room and set on the chair. Then, accused Johiruddin Bepari asked Sopior

and Riyazul to catch him and to lift from the chair. They wanted to drive

him out from the class room. He restrained, Riyajul gave a fist blow below

on his back and Riyajul and Sopior laid him on floor of the school. They tore

his  wearing  apparels.  Riyajul  said  him  that  he  would  take  his  life.

Neighbours came and saved his life. He sustained pain on his backside.

Thereafter, he lodged this case. In his cross-examination, p.w.1 stated that

on the day of incident, Jahir Hussain Bepari was Head Teacher of Lakhimari

L.P. School. Jahir Hussain Bepari did not give him charge and he worked at

Lakhimari  L.P.  School  from  the  beginning.  Jahirul  Hussain  Bepari  is

contemporary to his age. He did not inform his higher authority of the fact

that Jahirul had not given charge to him. When he went to join, there were

three teachers in the Lakhimari school. At the time of incident, there were

60/65 students were present  along with  teachers.  Abdul  Malek Sk.  was

President of Managing committee of that school. He also did not inform the

President about this matter by writing. As such, charge was not given to

him and therefore, Johirul was Head Teacher at that time. Many houses are

present near the school. The houses of Moni Sk., Abdul Kader, Abdul Malek,

etc.  are  situated  near  the  school.  Accused-persons  houses  are  situated

about half KM away from the school. The houses of Riyajul and Sopior are

separate. A Police Check Post is there in the Lakhimari village and he did

not lodge this case there. The distance between Lakhimari Out Post and

Golakganj PS is about 1 ½ /2 KM., in between these two places a river is

running. He denied the suggestions made by defence counsel on behalf of

accused persons.     

7. Samsul  Hoque  (p.w.2)  knows  informant  and  accused-persons.  On

28-10-16,  informant  joined  in  the  Paschim Lakhimari  L.P.  School  as  per

transfer  order  of  District  Elementary  office.  On 01-11-16,  at  about  9.30

a.m., informant came to school to take class. Then, Johir Hussain Bepari

restrained him from taking class. But, informant insisted to take class and

in that time, Johiruddin asked to Riyajul to catch him. Riyajul gave a fist
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blow  on  abdomen  of  informant.  Later,  neighbours  came  and  stopped

quarrel. In his cross-examination, p.w.2 stated that Johir Ali Bepari did not

hand over charge to informant till the date of incident and Johir was Head

Teacher on the date of incident. Thereafter, he does not know who gave

charge and who took charge. They did not go to inform about the incident

to the President of Managing Committee Abdul Malek. President's house is

situated  near  the  school.  On  the  day  of  incident,  many  students  were

present in the school. The land of Lakhimari School was donated by Johir

Bepari. Johir Bepari was working in that school from beginning of the school

and  till  the  time  of  incident.  On  the  day  of  incident,  Mohiruddin,

Boseruddin, Mokbul, Monbar, Sudhir Ch. Ray came to school. The houses of

Kabir Ali, Monbar Ali, Sayod Ali, Bassadi Ali are situated very near of the

school. They also came at the place of occurrence. His house is situated

about 6 KM away from the place of occurrence. He is also an accused of

another Police case and the case is running in other Court. Police did not

seize  the  Attendance  Register  of  teachers.  He  denied  the  suggestions

made by defence counsel on behalf of accused persons.

8. Jatin Sahariya (p.w.3) knows informant and accused-persons of this

case. The incident took place about 1/1 ½ years ago from today and at

about 11 a.m. On that day one man named Habel Ali Sk. came at Paschim

Lakhimari L.P. School on being transferred to that school and an altercation

took place with Johir Hussain Bepari who was earlier Head Master. He was

taking  class.  In  his  cross-examination,  p.w.3  stated  that  on  the  day  of

incident,  previous  Head  Master  was  doing  work  as  Head  Master.  An

altercation took place between old Head Master and new Head Master with

regard to giving and taking charge. Nothing else happened. He did not see

transfer order of new Head Master.  

9. Maniruddin Sarkar (p.w.4) knows informant and accused-persons of

this case.  The incident took place about 1/1 ½ years ago from today and

at about 10 a.m. He was at home on that day. He went to the place of

occurrence hearing hue and cry, he saw accused-persons were assaulting

Habel  Master,  he  separated  them  and  returned  home.  In  his

cross-examination,  p.w.4  stated  that  his  house  is  situated  in  a  little

distance  from the  place  of  occurrence.  Accused  Rabiyal  is  son  of  Johir
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Hussain Master and other one is his brother. Many people gathered at the

place of occurrence before his reaching. He cannot say when accused and

Habel Master had come to school. On the day of incident, Johir Hussain was

the  Head Teacher  of  school.  He heard that  altercation  had taken place

between Johir Master and Habel Master with regard to giving and taking of

charge. He did not see any order regarding transfer of Habel Master in that

school.  Today,  he  has  come  in  the  Court  along  with  Habel  Master

(informant).  Habel  Master  is  present  in  the  Court.  He  denied  the

suggestions made by defence counsel on behalf of accused persons.  

10. Bajrul Hoque (p.w.5) stated that on 01-11-16, he was working as ASI

at Golakganj PS. On that day after receiving an ejahar from one Habel Ali

Sk., O/c Golakganj PS registered a case vide GD entry no.10 and endorsed

him for investigation. Accordingly, he, on 02-11-16, went to the place of

occurrence, drew sketch map and recorded the statements of all witnesses.

He collected Medical Report of victim Md. Habel Ali Sk. Thereafter, finding

sufficient evidence against accused-persons submitted Charge-Sheet of the

case  before  the  Hon'ble  Court  u/s  341/294/323/353/506  IPC.  Ext.2  is

Charge-Sheet and Ext.2(1) is his signature. In his cross-examination, p.w.5

stated  that  in  this  case,  he  did  not  examine  Inspector  or  members  of

Managing Committee of the school. Habel did not say him that at the time

of sitting in the class room, Sopior and Riyaj had tried to lift him from chair

and restrained in sitting. Habel did not say him that his clothes had torn off

by accused persons. Habel did not say that accused-persons had laid him

on the floor of school. Habel did not say him that Riyajul had given fist blow

him on the backrest. Habel did not say that Johirul had ordered Riyajul to

drive him out after lifting from chair. Samsul did not say before him that

when  informant  had  gone  to  teach  in  the  class  and  Johirul  restrained.

Samsul did not say him that when informant had gone towards class, as

per  instruction  of  Johir  Bepari,  Riyajul  gave  fist  blow  on  abdomen  of

informant.  At the time of investigation of the case,  he did not examine

school's Attendance Register for teachers and did not seize it. Monirul did

not say him that accused-persons had assaulted informant in the school.

Monirul did not say him that hearing hue and cry, he had come to school
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from house. He denied the suggestions made by defence counsel on behalf

of school.  

11. Dr.  Md.  Shah  Alom  Sk.  (p.w.6)  stated  that  on  01-11-16,  he  was

working  at  Golakganj  BPHC  as  M.O.  (Ayur)  and  on  that  day,  as  per

reference No. ML/445/2016 and MR No. 65/16, he examined Md. Habel Ali

Sk. After examination, he found: complaint of body ache, but no external

injury  found.  Opinion-  Simple  injury,  caused  by  blunt  object.  Ext.3  is

Medical Report and Ext.3(1) is his signature. In his cross-examination, p.w.6

stated that he did not find any type of visible injury. He wrote in the report

about the incident of body ache as per information of victim. 

12.     Thus, in view of the above discussion of evidence of prosecution

witnesses, it is cleared that a quarrel took place between complainant and

Jahir Bepari  for  giving and taking charge of the school  as Head master.

From the evidence of p.w.-1, it is appeared that the incident of assault upon

p.w.-1  occurred  inside  a  class  room.  P.w.-2  claimed  that  he  had  seen

accused persons assaulting p.w.-1. But, it is not established that at that

time, he was also in the class room. His evidence shows the incident took

place at the time of going to class room. So, the evidence of p.w.-2 indicate

that the incident occurred outside of a class room. P.w.-3 is teacher of that

school and according to him, an altercation took place between Jahir Bepari

and complainant when complainant had come to join in that school.  He

cleared that nothing happened except altercation. Evidence of p.w.-3 does

not show that an altercation took place inside a class room. P.w.-4 also

claimed  that  he  had  seen  ‘maramari’  between  the  parties.  But,  his

evidence also shows that the incident of assault occurred outside of class

room. So, if accused persons had manhandled p.w.-1 inside a class room

then p.w.-2 and p.w.-4 could not see the same. Complainant did not furnish

order copy of his transfer. It is also established that on the date of incident,

Jahir Bepari was Head teacher of that school and complainant could not

take charge from him. So, complainant could not do duty in the school

without  taking  charge  from  Jahir  Bepari.  P.w.-5  also  cleared  that

complainant did not say to him that he had been in a class room, accused

persons had assaulted him and laid on the floor first in point of time. P.w.-2

and p.w.-4 also did not say to p.w.-5 that accused persons had assaulted
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complainant. The fact that accused persons assaulted p.w.-1 inside a class

room finds no corroboration. P.w.-2 and p.w.-4 failed to say that they were

present in the class room at the time of occurrence of the incident. Their

evidence show the incident of assault occurred outside of the class room.

P.w.-1 also did not say that p.w.-2 and p.w.-4 were along with him at that

time. P.w.-6 mentioned about body ache in his report as stated by p.w.-1

and he did not find any visible injury on person of complainant. Therefore,

it  is  unsafe  to  hold  accused  persons  guilty  for  committing  offence

punishable u/s 448/323 IPC only on evidence of p.w.-1, p.w.-2 and p.w.-4,

which are contradictory and lack of corroboration.

13. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  offence  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the offence u/s 448/323/34 IPC on benefit of doubt and

set at liberty forthwith. Bail bonds stand in favour of accused persons are

extended for another period of six months in view of section 437A of Cr PC.

14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 3rd day of December, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Habel Ali Sk., (Complainant)

    PW- 2 Samsul Hoque,

    PW- 3 Jatin Sahariya,

    PW- 4 Maniruddin Sarkar,

    PW- 5 Bajrul Hoque,

    PW- 6 Dr. Md. Shah Alom Sk.,

   

2. PROSECUTION EXHIBITS:- Ext. 1 Ejahar &

       Ext. 1(1) is signature of p.w.1.

                                                        Ext. 2 Charge-Sheet &

       Ext. 2(1) is signature of p.w.5.

                                                         Ext.  3 Medical Report &

       Ext. 3(1) is signature of p.w.6.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


